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MEMORANDA

1961
9th July —Death of The HoNOURABLE Sir WILFRED
Keiseam Furracar, K.BE., a Justice of
the High Court of Australia.

22nd September—Appointment of The HoNoURABLE Sir WILLIAM
Francis Laneer OweN, K.B.E., a Judge of
the Supreme Court of New South Wales, as
a Justice of the High Court of Australia.



MEMORANDA

RESPECTING

APPEALS, AND APPLICATIONS FOR LEAVE TO APPEAL, FROM THE
Hica CoUrRT OF AUSTRALIA TO THE PrIivy CouUNciL.

The judgments of the Privy Council on appeals from the follow-
ing decisions are published in this volume.

Pace
DepeNDABLE Morors Pry. Ltp. v. COUNCIL OF THE SHIRE
oF Asurorp (101 C.L.R. 265) 139
Dennis Hoters Pry. Ltp. v. THE STATE OF VICTORIA
(104 C.L.R. 529) 621
NasH v. SunsHINE PorceraiN Porreries Lrp. (101 C.L.R.
353) 639
WaITEHOUSE v. THE STATE oF QUEENsLAND (104 C.L.R.
609) 621

APPLICATIONS FOR LEAVE TO APPEAL

During the period from January 1959 to 20th June 1961 the
Privy Council refused leave to appeal from the High Court in the
following cases :

Browns TransporT v. Kropp (100 C.L.R. 117)—1959, May 4.

CommonweALTH, THE ». HorxsBy (103 C.L.R. 588)—1961,
January 17.

PargE Davis & Co. v. CommissioNEr oF Taxatron (101 C.L.R.
521)—1960, July 11.

RovaL SocieTYy FOR THE PREVENTION OF CRUELTY TO ANIMALS
(N.S.W.) v. BENevoLENT Sociery oF N.S.W. (102 C.L.R. 629)
—1960, October 24.

W. & A. GuBey Ltp. v. CoNTINENTAL LiQueurs Pry. LiD.
(103 C.L.R. 406)—1961, March 6.

WHEELER v. Ramsay (WueeLeEr v. KeLLy, 94 C.L.R. 206)—
1960, July 18.

[The dates following the titles of the cases are those of the
decisions of the Privy Council.]



TuE mode of citation of this volume of the CoMMONWEALTH LAw REPORTS

will be as follows :—

104 C.L.R.

A TABLE

OF THE

NAMES OF THE CASES REPORTED

IN THIS VOLUME.

A.

a’Beckett v. Federal Commissioner
of Taxation - - - - 508
Amalgamated Collieries of West-
ern Australia Ltd.; The Coal
Miners’ Industrial Union of
Workers of Western Australia ». 437
Ashford Shire Council ». Depend-
able Motors Pty. Ltd. (P.C.) — 139

B.

Beaton v. Moore Acceptance Cor-

poration Pty. Ltd.- - - 107
B.H.P. By-Products Pty. Ltd.;

Fawcett v. - - - - 80
Blore v». Lang - - - - 124
Boardman v. Duddington - - 456

Bourne ; The Commonwealth v..- 32

Braham v. Walker - - - 366

Brisbane City Council; Lynch ». 353

Busst ; Hall ». - - - - 206

C.

Cam and Sons Pty. Ltd. v. Ramsay 247

Cardy; Commissioner for Rail-
ways (NSW.)o». - - -274

Charles ; Thatcher v. - -
Church Property of the Diocese of

Newecastle, The Trustees of ».

Ebbeck - - - - -3%
Clements ; The Nominal Defend-

ant v. - - - - - 476
Clyne v. The New South Wales Bar

Association - - - - 186
Coal Miners’ Industrial Union of

Workers of Western Australia,

The v. Amalgamated Collieries

of Western Australia Ltd. - 437
Coburg Investment Co. Pty. Ltd.

v. Commissioner of Taxation - 650

57

Commissioner for Government
Transport ; Scoles v. - - 339
Commissioner  for  Railways
(N.S.W) v. Cardy - - - 274
Commonwealth, The ». Bourne - 32
; Dunning ». -= - - 517
v. Thompson - - - 48

Controller of Enemy Property,
The, and The Commonwealth
of Australia v. Thornthwaite — 168
Council of the Shire of Ashford v.
Dependable Motors Pty. Ltd.
®Cc)y - - - = =139
Cuiuli; Electric Power Trans-
mission Pty. Ltd. ». - =177



104 CLR.]
D.

Dennis Hotels Pty. Ltd. . State
of Victoria - - - - 529
v. State of Victoria (P.C.) — 621
Dependable Motors Pty. Ltd.;
Ashford Shire Council v. (P.C.) 139
Duddington ; Boardman v. - 456
Dunning v. The Commonwealth — 517

E.

Ebbeck ; The Trustees of Church
Property of the Diocese of New-
castle v. - - - - 394

Ebert v. The Unicn Trustee Co.
of Australia Ltd. - - — 346

Elder’s Trustee and Executor Co.
Ltd. . Federal Commissioner

of Taxation - - - - 12
Electric Power Transmission Pty.
Ltd. ». Cuiuli - - - 177
Enemy Property, The Controller
of, and The Commonwealth of
Australia v. Thornthwaite - 168
F.

Fawcett v. B.H.P. By-Products
Pty. Ltd. - - - - 80
G.

Gaio v. The Queen - - - 419

Government Insurance Office of
New South Wales v. King - 93

Government Transport, Commis-
sioner for; Scoles v. - - 339

H.

Hall v. Busst - - - - 206

Hoile v. The Medical Board of
South Australia - - - 157

TABLE OF CASES REPORTED.

vII.
K.
Kater v. Kater - - ~ 497
Kempton ; Woodhill ». - - 164
King; Government Insurance
Office of New South Wales ». - 93
L.

Lang; Blore v. - - - 124
Lynch v. Brisbane City Councll - 353
M.

Mclaurin ». Federal Commissioner
of Taxation - - - 381
Medical Board of South Austraha
The ; Hoile v. - - - 157
Moore Acceptance Corporation
Pty. Ltd.; Beaton v. - - 107
N.
Nash; Sunshine Porcelain Pot-
teries. Ltd. ». (P.C.) - - 639
New South Wales Bar Association,
The ; Clyne v. - - -186
Nominal Defendant, The w.
Clements - - - - 476
P.
Pirie v. Saunders - - - 149
Q.
Queensland, State of ; Whitehouse
v. - - - - - - 609
; Whitehouse ». (P.C.) - 621
———; Whitehouse ». - - 635



VIII. TABLE OF CASES REPORTED. [1960-1961.
R. Tripodi ». The Queen - =1
Trustees of Church Property of
Railways,  Commissioner  for the Diocese of Newcastle, The
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Saunders ; Pirie v. - - - 149 V.
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TABLE OF CASES AFFIRMED, REVERSED, OVERRULED,
APPLIED OR JUDICIALLY COMMENTED ON IN
CASES REPORTED IN THIS VOLUME

Alcoy and Gandia Rly. and Harbour Co. v.
Greenhill (1896) 1 Ch. 19.
Applied 104 C.L.R. 107.

Armstrong v. State of Victoria [No. 2] (1957)
99 C.L.R. 28.
Followed 104 C.L.R. 456.

Attorney-General v. Wilts United Dairies Lid.
(1921) 37 T.L.R. 884.
Distinguished 104 C.L.R. 247.

Attorney-General of the Commonwealth of Aus-
tralia v. The Queen (1957) A.C. 288, at p.
324 ; (1957) 95 C.L.R. 529, at pp. 548, 549.

Dicta disapproved 104 C.L.R. 621.

B.H.P. By-Products Pty. Litd. v. Fawcett (1959)
77 W.N. (N.S.W.) 156.
Affirmed 104 C.L.R. 80.

Blatchford v. Staddon and Founds (1927) A.C.
461.
Referred to 104 C.L.R. 32.

Brocklebank Ltd. v. The King (1925) 1 K.B. 52.
Distinguished 104 C.L.R. 247.

Browns Transport Pty. Ltd. v. Kropp (1958)
100 C.L.R. 117.
Referred to and considered 104 C.L.R. 529.

Cammell Laird & Co. v. The Manganese Bronze
and Brass Co. Ltd. (1934) A.C. 402, at p. 423.
Discussed 104 C.L.R. 139.

Cardy v. Commissioner for Railways (1959)
S.R. (N.S.W.) 230 ; 76 W.N. 166.
Affirmed 104 C.L.R. 274.

Commonwealth, The v. Bourne (1960) 104 C.L.R.
32.
Followed 104 C.L.R. 48.

Commonwealth, The and Commonwealth Oil

Refineries Ltd. v. South Australia (1926) 38
C.L.R. 408.

Referred to and considered 104 C.L.R. 529.

Commonwealth Freighters Pty. Ltd. v. Sneddon
(1959) 102 C.L.R. 280.
Followed 104 C.L.R. 456.

Cuiuli v. Electric Power Transmission Pty. Ltd.
(1960) 77 W.N. (N.S.W.) 622.
Reversed 104 C.L.R. 177.

Dennis Hotels Pty. Ltd. v. Victoria (1960) 104
C.L.R. 529.
Applied 104 C.L.R. 609.
Appeal to Privy Council held incompetent
in absence of certificate of High Court.
104 C.L.R. 621.

Dependable Motors Pty. Ltd. v. Ashford Shire
Council (1959) 101 C.L.R. 265.
Reversed 104 C.L.R. 139.

Digby v. General Accident Fire and Life Insur-
ance Corporation (1943) A.C. 121.
Applied 104 C.L.R. 80.

Duncan, Re; Ex p. Modlin (1917) 17 S.R.
(N.S.W.) 152; 34 W.N. 49.
Commented upon 104 C.L.R. 346.

Dunning v. The Commonwealth (1959) S.A.S.R.
300

Varied 104 C.L.R. 517.

Gemmell Power Farming Co. Lid. v. Nies (1935)
35 S.R. (N.S.W.) 469; 52 W.N. 162.
Approved 104 C.L.R. 107.

George v. Greater Adelaide Land Development
Co. Ltd. (1929) 43 C.L.R. 91.
Explained and distinguished 104 C.L.R.
366.

Hartley v. Walsh (1937) 57 C.L.R. 372.
Referred to and considered 104 C.L.R. 529.

Hopper v. Egg and Egg Pulp Marketing Board
(Vict.) (1939) 61 C.L.R. 665, per Ewatt J.
at p. 681.

Dictum approved. 104 C.L.R. 621.

Jokn Fairfax & Sons Ltd. and Smith’s News-
papers Ltd. v. New South Wales (1927) 39
C.L.R. 139.

Referred to and considered 104 C.L.R. 529.

Kater v. Kater (1960) 77 W.N. (N.S.W.) 873.
Reversed 104 C.L.R. 497.

King v. Government Insurance Office of N.S.W.
(1958) 77 W.N. (N.S.W.) 164.
Reversed 104 C.L.R. 93.

Kirkness v. Jokn Hudson & Co. Ltd. (1955)
A.C. 696.
Distinguished 104 C.L.R. 650.

Manchesier Liners Ltd. v. Rea Ltd. (1922) 2 A.C.
74, per Lord Sumner, at p. 90.
Approved 104 C.L.R. 139.

Mason v. New South Wales (1959) 102 C.L.R.
108.
Distinguished 104 C.L.R. 247.

Matthews v. Chicory Marketing Board (Vict.)
(1938) 60 C.L.R. 263.
Referred to and considered 104 C.L.R. 529.

Medway Oil and Storage Co. v. Silica Gel Cor-
poration (1928) 33 Com. Cas. 195, at p. 196.
Discussed 104 C.L.R. 139.



X. TABLE OF CASES AFFIRMED Erc.

Nash v. Sunshine Porcelain Potteries Ltd. (1959)
101 C.L.R. 353.
Affirmed 104 C.L.R. 639.

Nelson, Ex parte [No. 2] (1929) 42 C.L.R. 258,
at pp. 262, 272, 273.
Considered 104 C.L.R. 621.

Nelungaloo Pty. Ltd. v. The Commonwealth
(1951) A.C. 34, at p. 48; (1950) 81 C.L.R.
144, at pp. 154, 155.

Dicta disapproved 104 C.L.R. 621.

(1952) 85 C.L.R. 545, at p.

v.
574.
Dicta disapproved 104 C.L.R. 621.

Parton v. Milk Board (Vict.) (1949) 80 C.L.R.
229.
Referred to and considered 104 C.L.R. 529.

Peterswald v. Bartley (1904) 1 C.L.R. 497.
Referred to and considered 104 C.L.R. 529.

R. and The Attorney-General of the Common-
wealth v. Associated Northern Colleries (1911)
14 C.L.R. 387, at p. 400.

Approved 104 C.L.R. 1.

R. v. Commonwealth Rent Controller; Ez
parte National Mutual Life Association of
Australia Ltd. (1947) 75 C.L.R. 361, at p. 369.

Referred to 104 C.L.R. 437.

— v. Connell; Ex parte The Hetton Bellbird
Collieries Ltd. (1944) 69 C.L.R. 407.
Distinguished 104 C.L.R. 437.

— v. Hickman; Ex parte Fox and Clinton
(1945) 70 C.L.R. 598, at pp. 614-618.
Referred to 104 C.L.R. 437.

[1960-1961.

R. v. Murray; Exz parte Proctor (1949) 77
C.L.R. 387, at pp. 398, 399.
Referred to 104 C.L.R. 437.

~— v. Neal and Taylor (1835) 7 C. & P. 168
[173 E.R. 74].
Not followed 104 C.L.R. 1.

— v. Tripodi (1961) V.R. 186.
Affirmed 104 C.L.R. 1.

Smith v. Federal Commissioner of Taxation
(1932) 48 C.L.R. 178.
Applied 104 C.L.R. 650.

Street v. Gover (1877) 2 Q.B.D. 498.
Applied 104 C.L.R. 107.

Thomas v. Incorporated Law Institute of New
South Wales (1929) 3 A.L.J. 32.
" Disapproved 104 C.L.R. 186.

Whitehouse v. Queensland (1960) 104 C.L.R.
609.
Appeal to Privy Council held incompetent
in absence of certificate of High Court.
104 C.L.R. 621.
Certificate under s. 74 of the Constitution
refused 104 C.L.R. 635.

Wilson v. Wilson’s Tile Works (1959) 76 W.N.
(N.S.W.) 766.
Affirmed 104 C.L.R. 328.

Woodhill, Ex parte; Re Kempton (1960) 77
W.N. (N.S.W.) 668.
Affirmed 104 C.L.R. 164.
Woods Radio Exchange v. Marriott (1939) V.L.R.

309.
Approved 104 C.L.R. 107.
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STATUTES JUDICIALLY CONSIDERED.

IMPERIAL

Constitution, The (63 & 64 Vict. c. 12),
1 (i), 74, 90, 92. Dennis Hotels
Pty. Ltd. v. Victoria (P.C.) - -

(63 & 64 Viet. c. 12), s. 74.
W hitehouse v. Queensland (P.C.) -
(63 & 64 Vict. c. 12), s. 90.
Dennis Hotels Pty. Ltd. v. Victoria —
(63 & 64 Vict. c. 12), s. 90.
Whitehouse v. Queensland -

(63 & 64 Vict. c. 12), s. 92
Boardman v. Duddington -

COMMONWEALTH

Bankruptey Act 1924-1958, s. 52 (i).
Ebert v. The Union Trustee C’ompany
of Australia Ltd. - - -

Commonwealth Employees’ Compensa~
tion Act 1980-1956, ss. 9 (1), 10 (1) (b).
The Commonwealth v. Bourne— -

1930-1956, ss. 9, 10 (1) (b), s. 20.
The Commonwealth v. Thompson —

Defence  (Transitional Provisions) Act
1946, s. 8 (4). The Controller of
Enermy Property and The Common-
wealth of Australia v. Thornthwaite —

Income Tax and Social Services Contribu-
tion Assessment Act 1936-1953, s. 26
(a). The Coburg Investment Co. Pty.
Lid. v. Federal Commissioner of
Tazation - - - -

— 1936-1953, ss. 87 (1), (2), 88 (3).

a’ Beckett v. Federal Commissioner of

Tazation - - - - -

1936-1955, ss. 17, 26 (i), 59.

McLaurin v. Federal Commissioner

of Tazation - - - - —

1936-1958, s. 36 (1), 36a. Elder’s

Trustee and Ezecutor Co. Ltd. v.

Federal Commaissioner of Tazation —

1936-1958, s. 828 (1), (2), (3), (5).
Commissioner of Tazation v. White-
house - — - - - - -

Judiciary Act 1903-1955, s. 35. Hoile
v. The Medical Board of South Aus-
tralia  — - - - — _

1903-1955, s. 39 (2) (b). The
Commonwealth v. Thompson - -

1903-1959, s. 35 (1) (a) (1) (?),

(1) (b). Clyne v. The New South

Wales Bar Association — - -

621

635

529

609

- 456

346

32

48

168

650

508

381

12

25

48

186

Lands Acquisition Act 1906-19386, ss. 36,
37, 40. Dunning v. The Common-
wealth — - - - —~ -

NEW SOUTH WALES

Agricultural Holdings Act, 1941, ss. 4
(1), 24 (1). Kater v. Kater - -

Conveyancing Act, 1919-1954, s. 54A
Pirie v. Saunders -— -

1919-1954, s. 127. Kater v.
Kater - - — - —~ -

District Courts Act 1912-1955, s. 142.

The Commonwealth v. Thompson  —

Fisheries and Oyster Farms Act, 1935-
1949, ss. 4, 25, 40B. Cam and Sons
Pty. Ltd. v. Ramsay - - -

Liquor Act, 1912, ss. 574, 64 (1) Wood-
Rl V. Kempton -

Motor Vehicles (Third Party Insurance)
Act, 1942-1951, ss. 5 (1), 10 (1).
Fawcett v. B.H.P. By-Products Pty.
Ltd. - - - - - -

1942-1952, s. 15 (1). Thke
Government Insurance Office of New
South Wales v. King

Sale of Goods Act, 1923-1953, s. 19 (1).
Ashford Shire Oounczl v. Dependable
Motors Pty. Ltd. - -

Testator’s Family Maintenance and
Guardianship of Infanfs Act, 1916-
1954, s. 8. Blore v. Lang - o

Transport Act, 1930, ss. 232 (2), 2383.
Scoles v. Commissioner for Govern-
ment Transport - - - -

Workers’ Compensation Act, 1926-1957,
s. 7 (1) (b), (8) (b). Wilson v. Wilson’s
Tile Works Pty. Ltd. - - -

VICTORIA

Lands Compensation Act 1928. The
Coburg Investment Co. Pty. Ltd. v.
Federal Commissioner of Tazation -

Licensing Act 1928, s. 19 (1) (a). Dennts
Hotels Pty. Ltd. v. Victoria (P.C.) —

1958, ss. 7, 19 (1) (a),
Dennis Hotels Pty. Ltd. v. Victoria —

Local Government Act 1946 s. 568.
Braham v. Walker —

517

497

- 149

497

48

247

— 164

80

93

139

124

339

328

650

621

(b).

529

- 366



XII.

Slum Reclamation and Housing Act
1938. The Coburg Investment Co.
Pty. Ltd. v. Federal Commzsswner of
Tazation - - -

Workers’ Compensation Act 1928-1948,
s. 18. Sunshine Porcelain Potteries

Ltd. v. Nash (P.C.) - - -

1946, s. 8. Sunshine Porcelain
Potteries Ltd. v. Nash (P.C.) — -

1951, s. 12 (1). Sunshine Porce-
lain Potteries Ltd. v. Nash (P.C.) -

- 650

639

639

639

QUEENSLAND

City of Brisbane Acts, The, 1924 to 1958,
ss. 36, 38 (4). Lynch v. Brisbane
City Council — - - - -

Licensing Acts, The, 1912 to 1958, s. 18
(1). Whitehouse v. Queensland (P.C.)

Liquor Acts, The, 1912 to 1958, ss. 16 18.
W hitehouse v. Queensland

Local Government Acts, The, 1936 to
1959, s. 52 (8). Lynch v. Brisbane
City Council — = - - ~ 353

353

621

- 609

STATUTES JUDICIALLY CONSIDERED.

[1960-1961.

Roads (Contribution to Maintenance)
Acts, The, 1957 to 1958, ss. 3, 4, 5, 7,
8 and First Schedule cl. 1. Board-
man v. Duddington - - -

State Transport Facilities Acts and

Another Act Amendment Act of 1959,
ss. 8, 18. Boardman v. Duddington —

456

456

SOUTH AUSTRALIA

Acts Interpretation Act 1915-1936, s. 34.
Hotile v. The Medzcal Board of South
Awustralia -

Medical Practitioners Act 1919-1955, s.
26. Hoile v. The Medzcal Board of
South Australia -

- 157

157

WESTERN AUSTRALIA

Industrial Arbitration Act, 1912-1952,
ss. 108, 137 (1). Coal Miners’ Indus-
trial Union of Workers of Western
Australia, The v. Amalgamated Col-
lieries of Western Awustralia Ltd. - 437

RULES, REGULATIONS, ORDINANCES AND ORDERS
IN COUNCIL JUDICIALLY CONSIDERED.

COMMONWEALTH

National Security (Enemy Property)
Regulations 1939, regs 3, 8 (1). The
Controller of Enemy Property and
The Commonwealth of Australza v.
Thornthwaite — - - - -

1942, regs. 3 (2), 6, 11. The

Controller of Enemy Property and

The Commonwealth of Australia v.

Thornthwaite — - - - -

168

168

NEW SOUTH WALES
General Rules of the Supreme Court,

0. XXI0, r. 15. Thatcher v. Charles — 57
VICTORIA
Rules of the Supreme Court, 0. XXI,
rr. 11-13. Beaton v. Moore Accep-
tance Corporation Pty. Ltd. — - 107

QUEENSLAND

Brisbane City Council Ordinances, Chap.
23, ord. 33a. Lynch v. anbane City
Council - - - - 353

SOUTH AUSTRALIA

Rules of the Supreme Court, O. 22, rr. 1,
44, Dunning v. The Common-
wealth — - - - - - 517

WESTERN AUSTRALIA

Industrial Arbitration Regulations, r. 93.
Coal Miners’ Industrial Union of
Workers of Western Australia, The
v. Amalgamated Collieries of Western
Australia Ltd. - - - - 437
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TABLE OF CASES CITED IN JUDGMENTS.

Nore.—The page numbers are those of the pages where the case is cited in each

report.
references to the cases.
A.

A. C. Billings & Sons ». Riden—see
Billings, A. C., & Sons v. Riden

Acebal v. Levy (1834) - 222 (1),243 (4)
Adams v. Naylor (1944) - - - 321 (10)
Addie Collieries Case (1929) 290 (3 291 (2),
2 (3)

A Debtor, Re—see Debtor, A, Re
Adelaide Development Co. Pty. Ltd. v.

Pohlner (1933) - - - 377 (3)
Alcoy and Gandia Rly. and Harbour

Co. v. Greenhill (1896) - - - 119 (2)
Allen (dec’d), In re; Allen v. Man-

chester (1922) - - - 129 (1)
Allinson v. General Council of Medlcal ‘

Education and Registration (1894) — 162 (1)
Amalgamated Society of Carpenters

and Joiners v. Haberfield Pty Ltd.

(1907) - - = - 453 (1)
A.P.A. Union Assurance Soc1ety v.

Ritchie and Barton Ginger & Co.

Ltd. (1937) = - - - - 88(1)

Arklay’s Case—see Commonwealth,
The v. Arklay
Armstrong v. State of Victoria [No. 2]
(1957) - 462 (1), 463 (2), 464 (1), 465 (2),
471 (1)
Armsworth v. South Eastern Ra.xlway
Co. (1847) - ~ -
Ashdown v. Samuel Williams & Sons
Ltd. (1957) — - 317 (5)
Atlantic Smoke Shops Ltd 2. Conlon
(1943) — - — 553 (3),589 (4), 594 (3)
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