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FOREWORD
by THE HONOURABLE SIR ANTHONY MASON, A.C., K.B.E.

Michel de Montaigne, the great French essayist, once described one of his
works with these words!:

“It might well be said of me that here I have merely made up a bunch
of other people’s flowers, and provided nothing of my own but the
string to bind them.”
It is tempting to think that this almost self-deprecating insight is a clever
reference to the etymology of the word “anthology”, which has its origins in
the Greek words “anthos”, meaning flower, and “logia”, meaning collection.

With this etymological fact in mind, one has to ask whether this volume
of the Commonwealth Law Reports can properly be described as an anthology.
I suspect that Montaigne himself would have had some difficulty in identifying
the flower-like quality of some of the judgments reported. Be that as it may,
it is clear that this volume is indeed an historical collection of judgments.

The thirty cases in this volume are spread over a fifty year period and, like
Georges Bizet’s opera Carmen, their significance was not initially appreciated
by their audience. The Law Book Company has now seen fit to emphasize
the importance of these cases by reporting them in a series of authorized
reports. Belated recognition in the authorized reports can only add to their
lustre.

The cases themselves may be divided into five groups. The first group,
which could be described as the administrative law cases?, is best represented
by Bread Manufacturers of New South Wales v. Evans. In this case, the
appellants challenged a price restriction order made by the Prices Commission
on a number of grounds, including failure to accord natural justice. The Court
questioned whether the obligation to accord natural justice should depend on
whether the function exercised was legislative, administrative or quasi-judicial
in nature. This sentiment was endorsed by Brennan J. in Kioa v. Minister for
Immigration and Ethnic Affairs® and accords perfectly with the well-documented
expansion of the circumstances in which decision-makers are forced to comply
with the requirements of natural justice.

The second group of cases is a somewhat loose alliance of cases dealing with
questions of evidence, procedure and statutory interpretation?. Voulis v. Kozary

(1) Translated version found in Andrews, The Concise Columbia Dictionary of Quo-
tations (1987), p. 14.

(2) Reg. v. Hunt; Ex parte Sean Investments Pty. Ltd.; Bread Manufacturers of New
South Wales v. Evans; BHP Petroleum v. Balfour.

(3) (1985) 159 C.L.R. 550, at p. 609.

(4) Voulis v. Kozary; Aafjes v. Kearney; Licul v. Corney; Breen v. The Queen; Stow

v. Mineral Holdings (Australia) Pty. Ltd.; Sillery v. The Queen; Water Board v.
Moustakas; Duke v. The Queen; Robinson v. The Queen.

vii



FOREWORD

is an example. In this case, the Court outlined the circumstances in which an
appellate court may overturn the trial judge’s findings on questions of cred-
ibility and cogency of evidence. The principles set out in that case have been
applied in a number of New South Wales Court of Appeal decisions, the
most recent of which is Kettlewell v. Bootle®.

The third group of cases deals with principles of general contract and equity
lawé. The cases range from the Privy Council decision in B.P. Refinery
(Westernport) Pty. Ltd. v. Shire of Hastings on the implication of contractual
terms to the High Court decision in Bloch v. Bloch, which relates to the
“purchase money” resulting trust and the presumption of advancement. The
former case has proved most influential, being applied in a number of Australian
cases, including the High Court decisions in Codelfa Construction Pty. Ltd. v.
State Rail Authority of N.S.W." and Hawkins v. Clayton®. Bloch v. Bloch
established the important proposition that where the property the parties intend
to acquire is not the title to land subject to a mortgage but is the land free
from a mortgage, the price paid to discharge the mortgage as well as the price
paid to the vendor must be taken into account in ascertaining the beneficial
interests of the parties. It is the first of a string of resulting trust and con-
structive trust cases in the 1980s, which includes the cases of Calverley v.
Green®, Muschinski v. Dodds'® and Baumgartner v. Baumgartner'!,

The penultimate group of cases concerns questions of intellectual property
law'®. More specifically, the case of Olin Corporation v. Super Cartridge Co.
Pty. Ltd. deals with a variety of important issues in patent law, whilst Firma-
group Australia Pty. Ltd. v. Byrne & Davidson Doors (Vic.) Pty. Ltd.
examines the question of the scope of protection given to a registered design.
Both cases are significant features on the intellectual property landscape.

The final group of cases may broadly be characterized as general commercial
cases'®. Wayde v. N.S.W. Rugby League Ltd. is an example. This case explores
the question of what constitutes oppressive or unfairly prejudicial conduct in
the context of the operation of a corporation. This issue, of course, is of

(5) Unreported; 25 November 1993. The High Court refused an application for special
leave to appeal on 8 August 1994.

(6) H. Jones & Co. Pry. Ltd. v. Talbot; Goodwin v. Temple; T.C. Industrial Plant Pty.
Lid. v. Robert's Queensland Pty. Ltd.; Pianta v. National Finance & Trustees Lud.,
Ziel Nominees Pty. Ltd. v. V.A.C.C. Insurance Co. Lid.; B.P. Refinery (Westernport)
Pty. Ltd. v. Shire of Hastings; Van Leer Australia Pty. Ltd. v. Palace Shipping KK;
Bloch v. Bloch; Pukallus v. Cameron.

(7) (1982) 149 C.L.R. 337.

(8) (1988) 164 C.L.R. 539, at p. S71.

(9) (1984) 155 C.L.R. 242.

(10) (1985) 160 C.L.R. 583.

(11) (1987) 164 C.L.R. 137.

(12) Sunbeam Corporation v. Morphy-Richards (Aust.) Pty. Lid,; Malleys v.
J. W. Tomlin Pty. Ltd.; Commonwealth Industrial Gases Lid. v. M.W .A. Holdings
Pty. Ltd.; Olin Corporation v. Super Cartridge Co. Pty. Ltd.; Firmagroup Australia
Pty. Lid. v. Byrne & Davidson Doors (Vic.) Pty. L.

(13) Tweddle v. Federal Commissioner of Taxation; Australian Machinery & Investment
Co. Ltd. v. Depury Commissioner of Taxation; Mahoney v. McManus; Wayde v.
N.SW. Rughy League Lid.
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FOREWORD

particular interest to minority shareholders; protection of their interests is a
recurrent theme in this area of the law.

What 1 have said serves to show that the publication of this volume repairs
past omissions and ensures that the entire series of Commonwealth Law Reports
more completely captures the body of significant High Court and Privy Council
decisions.

In closing, I should pay a tribute to the person who is primarily responsibic
for this volume. Mr. James Merralls Q.C. has provided much more than just
the string to bind this historical collection of cases. He has been the editor
of the Commonweaith Law Reports for twenty-five years. On behalf of every-
one who uses the Reports, 1 congratulate Mr. Merralls on his long service and
tireless dedication. He is largely responsible for the very high standard we
have come to expect of the Reports. And without his efforts this volume would

never have come into being.
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