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May 21 — Retirement of THE HONOURABLE SIR FRANCIS GERARD
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GLEESON, AC, Chief Justice of the Supreme Court of New
South Wales, to the office of Chief Justice of the High
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RETIREMENT OF CHIEF JUSTICE
SIR GERARD BRENNAN

On Thursday, 21 May 1998, to mark the retirement of the Honourable SIR
GERARD BRENNAN AC, KBE, from the office of Chief Justice of the High
Court of Australia, farewell addresses were delivered before the High Court in
Canberra by the Honourable D R WILLIAMS AM, QC, MP, Attorney-General
for the Commonwealth, Mr B W WALKER SC, President of the Law Council of
Australia, and Mr R W GOTTERSON, President of the Australian Bar
Association and of the Queensland Bar Association.

In reply, SIR GERARD BRENNAN said:—

Thank you all for the extremely generous remarks you have made. Your
submissions are usually much more accurate but, enjoying the extravagant spirit
of the occasion, I propose to accept them in their entirety, though I would act
upon them at my peril.

I must say in the first place that I am delighted that we are sitting here today,
Mr Attorney, in a courtroom, the roof of which does not leak. It was not ever so
and, indeed, on the last occasion when I presided in this Court, counsel, and
I fear sometimes the Justices, were distracted by the signs of slithers of silver
coming down from the roof and landing somewhere between the Bar table and
this Bench. That has now happily come to pass. As to the products that this
grocery shop may produce from time to time, I hope they are to the likings of
the customers.

I accept the submissions that you have made because they are offered as an
expression of respect by Government, by the legal profession and by the
Australian Bar for the holder of the office of Chief Justice. Respect for that
office and for the Court in which the Chief Justice presides is a condition of the
Court’s ability to discharge effectively its constitutional duty to quell disputes
by the application of the law. Occasions of this kind, though they tend to focus
on the incumbent of the office, have a wider significance when they are seen as
a public declaration of respect for the institution.

On behalf of the Court, I welcome the large and distinguished gathering in
attendance here this morning. First, I welcome his Excellency, the Governor
General and Lady Deane. I was privileged to sit with His Excellency on this
Court and on the Federal Court of Australia for many years. They were years of
intense legal interest and, I venture to believe, they fostered an abiding
friendship. I thank him and Lady Deane for choosing to be with us today in the
character of beloved colleagues, recapturing for the moment the common
period of judicial service.

I welcome the President of the Senate and the Speaker of the House of
Representatives who, by their presence, affirm on behalf of the Parliament as
I affirm on behalf of the Court, the mutual respect which the branches of
Government must have and demonstrate for the powers and functions of each.
Mutual respect is the necessary acknowledgment of the constitutional
distribution of powers and the manifesting of mutual respect accords with the
expectation of the Australian people.



No decision of this Court refuses to follow an expression of the Parliament’s
legislative will, properly construed and within power. But it must be
remembered that the construction of the Parliament’s statutory expression of its
will, the scope of its powers and the scope of the powers which Parliament
confers on the Executive Government are firmly within the jurisdiction of the
courts — including, of course, this Court. That jurisdiction is basic to the
constitutional separation of powers. The rules of construction and constitutional
doctrine are applied by the courts for the purpose of accurately perceiving the
will of the Parliament as the Parliament has expressed it and ensuring that the
Constitution — the charter of the political power of the people — is faithfully
observed.

I welcome his Excellency, the Dean of the Diplomatic Corps. The links
between this Court and the courts of other nations have grown in recent years.
As the courts administer the laws embodying the ethos of each nation, the
better the understanding of the actual workings of a nation’s courts, the deeper
the understanding of its values, its laws, its government and the relationships of
its people. In recent years, some Justices have visited overseas courts and
universities to examine concepts that are current in the legal systems of other
countries. Thus the tyranny of distance and the risk of intellectual isolation has
been lessened.

I welcome the retired Chief Justices and Justices of this Court. I have been
privileged to sit with each of those distinguished judges. By their learning,
integrity and intellect I have been instructed. It is a pleasure to sit again with
them at this Bench, however briefly, and to recall the friendship which
accompanied the performance of our curial duties. With them, I welcome Lady
Stephen, Mrs Murphy, Lady Dawson and Mrs Toohey who have graced us in
the past.

I welcome the Chief Justices of the superior Courts of the Commonwealth
and of the States and Territories, whose presence here is a tangible reminder of
the integration of the judicial system of this nation and of the solidarity of a
national judiciary who are at one in their commitment to independence and
impartiality in the administration of justice according to law.

I welcome especially the Chief Justice of New Zealand, Sir Thomas
Eichelbaum who, as a member of the Council of Chief Justices of Australia and
New Zealand, contributes not only the wisdom of his advice but the experience
of the courts in that country whose judicial method most closely accords with
our own.

I welcome the Bar and the Solicitors of this Court on whose knowledge,
insights and industry this Court heavily depends. It is right that, as I leave this
Bench, I should express my profound appreciation of the assistance I have
derived from the careful preparation of cases by solicitors; from the incisive,
fearless and courteous advocacy of counsel and from the illumination of
problems that emerges from the joint efforts of both. It will not be taken amiss
if I note with regret the absence from the Bar table of Sir Maurice Byers, a
friend of many years, who is presently indisposed. His participation in the work
of this Court was perhaps no less on that side of the Bar table than it would
have been on this.

I welcome the many judicial and personal friends, including my Associates,
past and present, for whose company on this day I am especially grateful. There
are many with whom I practised at the Queensland Bar, including Sir Dormer
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Andrews, latterly Chief Justice of Queensland. He admitted me to his chambers
and his advice forty-six years ago. It is a pleasure to see these friends here
today.

I will be pardoned for not expressing publicly sentiments about my family —
my wife, my children and their spouses, my grandchildren and my sisters.
Those sentiments belong to the deep intimacies of family life and they cannot
be shared without depreciation of the gratitude I owe and the love I bear them.

Finally, I welcome the members of the public who come to this Court, as
they do to every court in the Commonwealth, as of right. It is for the service of
the people that the courts are created and perform their functions. The courts sit
in public, think and write in private, then publishes to all the world their
decisions and their reasons. No other branch of government responds so
unfailingly to every application within its jurisdiction nor gives so adequate an
explanation of the reasons for its decisions. The courts must be available to
serve the litigants by quelling their disputes, else raw power prevails
untrammelled by the rule of law.

The agenda of the courts are defined by the litigants. The courts decide the
controversies that the people bring to the courts for decision. They are the
people’s problems. The Court has no agenda of its own. But, as the issues that
arise for decision are contemporary issues arising in contemporary circum-
stances, the work of the Court in each generation reflects that generation’s
concerns.

Patterns of litigation are not hard to perceive, especially in the area of public
law. In the years between the two World Wars, when the sense of Australian
nationhood was gaining firm ground, there were controversies about the extent
of Commonwealth legislative power; in times of war, the focus of litigation was
often on the scope of Commonwealth power in respect of defence; in the period
since the Second World War, which has seen a massive growth in
governmental regulation and governmental benefits, the law of judicial review
of administrative action has been greatly developed; then the growing
community and international concerns with human rights and with the
environment have evoked major judicial examination of the relevant laws. It is
foreseeable that the growth of international law, the negotiation of treaties on a
wide diversity of subjects and the legislative incorporation of international
instruments in domestic statutes will give rise to an expanded jurisprudence
affecting the relationship between international and domestic law. Thus the
cases that are brought forward for determination can be related to the social
issues of the time.

They are brought forward by litigants seeking a resolution of their disputes;
and so it is with every case. The Court’s role is responsive to the invocation of
its jurisdiction. One of the advantages of the Court’s responsiveness is that it is
kept abreast of contemporary issues — not by formulating an agenda but by the
demands of the litigants. Then the Court must find and apply the relevant legal
rule to resolve the dispute — not a rule to fit a particular case on the day of
judgment but a general rule in terms which can be applied in contemporary
litigation to resolve all contemporary controversies of the same kind.

The courts do not have a free hand in formulating the rules to be applied.
The courts are bound by the text of the Constitution, by the terms of a valid
statute and by the history and precedents that constitute what I once called *‘the
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skeleton of principle which gives the body of our law its shape and internal
consistency.

In construing the Constitution, this Court has had to construe the spare text in
order to answer contemporary problems. It was always intended that it would
be so. Ninety-six years ago, when Attorney-General Deakin spoke on the
second reading of the Judiciary Bill for the constitution of this Court, he
observed that:

“‘the nation lives, grows, and expands. Its circumstances change, its needs
alter, and its problems present themselves with new faces. The organ of the
national life which, preserving the union, is yet able from time to time to
transfuse into it the fresh blood of the living present, is the Judiciary. ... It is
as one of the organs of Government which enables the Constitution to grow
and to be adapted to the changeful necessities and circumstances of
generation after generation that the High Court operates.”

At first, the founding Justices, whose portraits hang above us in this courtroom
today, read the text of the Constitution through the prism of their experience in
securing the approval of six self-governing colonies to bring the Common-
wealth into being. It was understandable that they should do so. Reading the
text through those eyes, they espoused the doctrine of State reserved powers
and implied immunities.

In time, with the First World War, the economic and commercial integration
of the States and the growing sense of national identity, the doctrine of reserved
powers was discarded in the Engineers’ Case (1). Changing conditions exposed
the true meaning of the text. Sir Victor Windeyer, in the Payroll Tax Case,
explained that the discarding of the doctrine of the implied immunity of the
States occurred ‘‘because in 1920 the Constitution was read in a new light, a
light reflected from events that had, over twenty years, led to a growing
realisation that Australians were now one people and Australia one country and
that national laws might meet national needs.”’ (2)

In recent times, this Court has looked to the history of the constitutional text
to identify the subject to which the language is directed and the nature and
objectives of the federal movement. It has looked to the purpose of a provision
so far as that can be elicited from the text. It has sought to examine the
Constitution with that strict logic and high technique of which Sir Owen Dixon
spoke. That is the judicial method that keeps the law in a state of good repair.

When the courts are dealing with the common law — the law created and
developed at first by English judges and, in more recent times, chiefly by
Australian judges — the rules of law have been changed in response to
changing circumstances. It must be so, else the law would moulder into
irrelevancy or, worse, produce or perpetuate injustice. Sometimes the argument
is advanced that the renewal of the common law in the hands of the judges is a
new departure — an attempt at social engineering that is at odds with Sir Owen
Dixon’s rigorous insistence on ‘‘strict and complete legalism’’. It should be
remembered that the strict and complete legalism of which Sir Owen spoke pre-

(1) Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR
129.
(2)  Victoria v The Commonwealth (1971) 122 CLR 353 at 396.
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supposed — to use his own words — the existence of ‘‘a definite system of
accepted knowledge or thought and that judgments and other legal writings are
evidence of its content’’. But the law is not an ever-expanding cosmos
containing rules for the solution of the problems of every generation and
awaiting only a judicial telescope to capture their text. As each generation faces
new problems, the rules must be crafted by the judges of the time.

This is pre-eminently the work of the High Court. If the law already provided
a full panoply of appropriate and applicable rules, the occasions for this Court’s
interventions would be few indeed. But the Court cannot refrain from
determining matters within its jurisdiction simply because a new rule has to be
devised for the purpose. To perform this function the Justices must master the
existing authorities and from them elicit the underlying principle. In some cases
it is necessary to perceive, if not to articulate, the community value which gives
vitality to the law in question. Then, provided the value is consistent with
enduring community values, the principle must be re-examined and, if need be,
it must be restated in contemporary terms that can be integrated with other legal
principles and a new rule, appropriate to the case in hand and expressed to
apply to the instant and future similar cases, is formulated. This work, though
conceptual in nature, requires more than intellectual rigour. It requires the
wisdom which each Justice must bring to the task.

It has been my privilege to engage with and to be stimulated by the
colleagues, past and present, who sit with me this morning. It has been a
privilege impossible to convey in words for it is based in the acknowledged
integrity and industry of colleagues whose work is done in the privacy of their
chambers and in the isolation of each judicial conscience. The increasing
burden of work places great strains on the judicial resources. The devotion of
my colleagues to their duties has been a continuing encouragement in the
performance of my own.

For the years of intellectual stimulation and personal friendship which I have
enjoyed on this Court I give my thanks to my judicial colleagues past and
present.

I thank the Chief Executive and Principal Registrar, Mr Christopher Doogan,
whose efficiency and advice have steered the administration of this Court
during my term as Chief Justice. I thank the Registrars and their staffs who
keep the machinery of the Court in efficient working order. I thank the
administrative staff and the attendants who introduce the visiting public to this
building. I thank my personal staff including the Associates who have worked
so constructively with me on judgments in this Court, in the Federal Court and
in the Administrative Appeals Tribunal. I thank especially for her loyalty and
devotion Ms Nessie Birchley, who has been with me all the years on this Court,
and I thank Mr Luigi Cartolano, not only for transport but for friendship. And
most of all I thank the people of Australia for the opportunity of being a
member of, and presiding over, a court which exercises its authority not to
control but to serve; not to achieve a policy objective but to maintain a society
where peace, order and good government are based on the rule of law. To have
contributed to that endeavour has been a high honour and if, to some extent,
that contribution has been beneficial, I am fortunate indeed. And if it be found
that, unremarked by the generous comments from the Bar table, I have
committed errors or made omissions, my only explanation can be: I did it my
way.
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I extend my warm congratulations to Chief Justice Gleeson as he assumes
this office on the morrow. He will find it a challenge but, I doubt not, like me
he will find it a privilege.

The Court will now adjourn.



SWEARING IN OF CHIEF JUSTICE GLEESON

On Friday, 22 May 1998, in the High Court at Canberra, the Honourable
ANTHONY MURRAY GLEESON AC took the oaths of office of Chief Justice of
the High Court of Australia. Addresses of congratulations were delivered by the
Honourable D R WILLIAMS AM, QC, MP, Attorney-General for the
Commonwealth, Mr B W WALKER SC, President of the Law Council of
Australia, Mr R W GOTTERSON QC, President of the Australian Bar
Association, and Mr I McC BARKER QC, President of the New South Wales
Bar Association.

In reply, CHIEF JUSTICE GLEESON said:—

Mr Attorney for the Commonwealth, your Honours, Mr Walker,
Mr Gotterson, Mr Barker, ladies and gentlemen, I am most grateful for your
presence, for the goodwill that you have demonstrated, and for the generous
remarks that have been made this morning. I have attended, as a barrister and
later as a Chief Justice, many ceremonies for the swearing-in of judges.
Although they have some of the external form of court proceedings, they do not
represent the adversary system in its full rigour. The procedure on occasions
such as this makes no provision for a contradictor. That is something I have not
overlooked whilst listening to the speeches of welcome. Only one side of the
case has been put. I know better than anyone of the arguments that could have
been put on the other side.

I am honoured, and the Court is honoured, by the presence of their
Excellencies the Governor-General and Lady Deane, the Prime Minister, the
President of the Senate, the Speaker of the House of Representatives, His
Excellency the Dean of the Diplomatic Corps, Sir Harry Gibbs, Sir Anthony
Mason, Sir Gerard Brennan, Sir Ninian Stephen, Sir Daryl Dawson, the
Honourable John Toohey and the members of the Council of Chief Justices of
Australia and New Zealand. The attendance of many of my friends and family,
including my mother, and my judicial and professional colleagues, most of
whom have travelled a considerable distance to be here, is a source of immense
pleasure. Of special importance to me is the presence of my wife Robyn and
our four children. .

I am delighted that the retiring Chief Justice, Sir Gerard Brennan, has joined
us. The tributes that were paid to him yesterday testified to the enormous
contribution he has made to the administration of justice in Australia and to the
development of the common law. He was an ornament to the Australian
judiciary, and will be greatly missed. I wish to express my gratitude to my new
judicial colleagues for the generosity of the welcome they have extended to me,
individually and collectively. It is a privilege to be given an opportunity to
share in their work.

We are living in a time of challenge to everybody concerned with the
administration of civil and criminal justice. This is a rights-conscious, litigious
age, in which all manner of disappointments and grievances are promoted as
grounds for legal redress, and the courts are made battlegrounds in social,
economic and commercial conflict. The court system is struggling to cope with
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a remorselessly expanding caseload. The law, and legal procedures, are
required to respond, in a principled fashion, to new expectations and new
realities.

At the same time as civil litigation is increasing in volume and complexity,
the administration of criminal justice, especially in the area of sentencing, is
becoming a political issue, and the work of the courts, and of individual judges
and magistrates, is being subjected to intensive scrutiny. The efficiency and
economy with which the justice system operates has become a major issue of
public administration.

Judges and magistrates accept that it is part of the responsibility of the
judiciary to work with governments, the legal profession, and other interested
parties to address these issues. Maintaining our separateness and our
independence is necessary; but it is not enough. Some of the things that need to
be done to improve the system and to assist it to cope with the demands now
made upon it can only be done by the judiciary. Trial judges have extensive
powers available for the control of litigation, and are now much less inclined to
act as spectators, while the lawyers and the parties decide the manner in which
a case will proceed. Courts as institutions are active in developing systems for
the management of their lists. Most of the law concerning legal procedure was
originally judge made. If judges could make it, to suit former circumstances,
then they can change it to suit changed circumstances.

Litigation is only one means, and often a very imperfect means, of achieving
justice. In the last resort, however, the citizen’s right of recourse to the courts,
when in conflict with a fellow citizen, or with government, is what upholds the
rule of law. The maintenance of a viable and accessible justice system is not a
responsibility that judges can leave to others, contenting themselves with
deciding individual cases as and when they reach the head of a queue.

The judiciary and court administrators have shown leadership in applying
technology to improve the efficiency of the Australian legal system.

At a meeting some two years ago the Council of Chief Justices noted that
modern information technology might be used to increase the efficiency of the
appellate process by enabling material to be transmitted from court to court and
ultimately to the High Court in electronic form. The Council established a
working party of court administrators and technology consultants to advise it.
That work became the Electronic Appeals Project. At our meeting on 20 May
1998, the Council of Chief Justices agreed in principle to the recommendations
of the working party with a view to securing the availability of what will, in
effect, be electronic appeal books in all Australian superior courts. It was
agreed that the recommendations be made public, comment invited and
individual courts further consulted. The importance of the electronic appeals
project extends beyond the project itself; it will involve, in effect, the electronic
integration of data movement within the whole Australian legal system,
beginning at the appellate level.

The role of this Court involves special responsibilities. The Court maintains
the Constitution, determines, when disputes arise, the powers of governments,
protects the rights of citizens, and acts as a final court of appeal in civil and
criminal cases.

As we approach the Centenary of Federation, and look back at past
constitutional achievement and history, it is easy to forget that much of what
we now accept as the established order represented substantial change when it
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occurred, and was often unpredictable and to an extent sometimes even
accidental.

On 14 September 1900 (And Be One People, published Melbourne
University Press, 1995) Alfred Deakin wrote:

“‘All History takes on the appearance of inevitableness after the event.
Looking backward the future will be tempted to say that Australian Union
was Australia’s destiny from the first and that nothing could have prevented
its consummation ... Any one of a thousand minor incidents might have
deferred it for years or generations. To those who watched its inner
workings, followed its fortunes as if their own, and lived the life of devotion
to it day by day, its actual accomplishment must always appear to have been
secured by a series of miracles.”’

Many of the decisions of this Court interpreting the Constitution were, at the
time they were given, no more inevitable than the Constitution itself. If the
outcome of constitutional disputes were inevitable and completely predictable,
there would not be any constitutional cases. Even so, maintaining a
Constitution involves maintaining a secure and stable base for the operation of
our parliamentary democracy. Notwithstanding all the disputes that have
required resolution, and all the proposals for change that have been and are
being advanced, the nation owes a great deal to the security and stability
provided by the Commonwealth Constitution as interpreted and applied by this
Court for almost a century.

There have been important, and relatively recent changes, in the appellate
work of the Court. Two in particular have affected the Court’s role. The first
was the abolition of appeals to the Privy Council. In the beginning, and for the
greater part of the time since then, the Court’s role in hearing appeals from the
various Australian jurisdictions was shared with, and was, to an extent, subject
to the Judicial Committee of the Privy Council in London. The abolition of
appeals from the High Court, and then from all Australian courts, resulted from
legislation enacted in the 1970s and 1980s, but only took final practical effect
as pending cases worked their way through the system.

I appeared as counsel for the appellant in the last appeal that ever went from
this Court to the Privy Council. That was in 1980. There were later Australian
appeals to the Privy Council but they were from State Supreme Courts. That
has come to an end, and this Court is now the final appellate court in civil and
criminal cases for all Australian jurisdictions. The change can be illustrated by
comparing some observations made by the first Chief Justice of the Court, and
some made by the most recent Chief Justice.

On the occasion of the opening of the Court in 1903, Sir Samuel Griffith
said:

““We know that some cares will come to us of necessity; in others it will be

optional with the citizens to say whether they will trust us with the decision

of their cases, or whether they will prefer to have recourse to the great
tribunal that sits in the very centre of the Empire.”

Those words sound strange to us now. They are from a time that has gone
forever. )
In 1992, Sir Gerard Brennan, in the course of a judgment, said:

Xiil



‘‘Since the Australia Act 1986 (Cth) came into operation, the law of this
country is entirely free of Imperial control. The law which governs Australia
is Australian law. ... Increasingly since 1968 the common law of Australia
has been substantially in the hands of this Court. Here rests the ultimate
responsibility of declaring the law of the nation.”’

As has been noted many times, the confidence which is reflected in that change
is justified only by a commitment to the impartial apphcatlon and principled
development, of sound legal doctrine.

The second relatively recent change affecting the appellate work of the Court
is that appeals can no longer be brought as of right. Until amendments to the
Judiciary Act in 1984, civil appeals could be brought to this Court, without the
need for leave, provided the cases involved a specified, relatively modest,
amount of money, or involved disputes about property of a certain value. In
practice, an appeal could be brought if the appellant considered that what was
at stake in the case justified the legal expense. Most such appeals were capable
of being decided by the application of settled precedent. For most of this
century, work of that kind occupied a large part of the time of the Court. Now,
special leave to appeal is required in all civil cases. Leave is granted or refused
according to such considerations as whether the case involves a question of law
of public importance, or whether the High Court is required to resolve
differences between other courts as to the state of the law.

The result has been a substantial change in the nature of the appellate work
of the Court, and of the nature of the issues that now arise for decision. This is
a consideration which sometimes escapes notice in characterisation of modern
decision-making. It also follows that the procedures and principles by which the
Court deals with special leave applications have assumed a great deal of
practical importance in the exercise of the Court’s appellate functions.

I am deeply conscious of the weight of the responsibilities I have taken up
today. However, as has been said on occasions such as this in the past, a sense
of inadequacy is no excuse for lack of courage or determination. I thank you all
for your support.

The Court will now adjourn.
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