2018-2019
THE

COMMONWEALTH
LAW REPORTS

CASES DETERMINED
IN THE
HIGH COURT OF AUSTRALIA

EDITORS
C J HORAN, QC
P T VOUT

VOLUME 265

LAWBOOK CO.
2020



REPORTERS

R CHAILE
O M CIOLEK
A M DINELLI
M A HOSKING
R W KRUSE
J A G McCoMISH
A D POUND
A F SOLOMON-BRIDGE
C J TrRAN
M J WELLS
R WITHANA
S ZELEZNIKOW

BARRISTERS

PRODUCTION EDITOR
CAROLYN MAY

THOMSON REUTERS

© 2020 Thomson Reuters (Professional) Australia Limited

Lawbook Co. ABN 64 058 914 668 Published in Sydney

Printed by Ligare Pty Ltd, Riverwood, NSW

ISSN 0069-7133



JUSTICES OF THE HIGH COURT OF AUSTRALIA

DURING THE CURRENCY OF THIS VOLUME

THE HONOURABLE SUSAN MARY KIEFEL, AC, CHIEF JUSTICE
THE HONOURABLE VIRGINIA MARGARET BELL, AC

THE HONOURABLE STEPHEN JOHN GAGELER, AC

THE HONOURABLE PATRICK ANTHONY KEANE, AC

THE HONOURABLE GEOFFREY ARTHUR AKEROYD NETTLE, AC
THE HONOURABLE MICHELLE MARJORIE GORDON, AC

THE HONOURABLE JAMES JOSHUA EDELMAN

ATTORNEY-GENERAL

THE HONOURABLE CHRISTIAN PORTER






The mode of citation of this volume of
the Commonwealth Law Reports will be as follows:
265 CLR

TABLE OF CASES REPORTED
IN THIS VOLUME

Ancient Order of Foresters in Victoria Friendly Society Ltd v
Lifeplan Australia Friendly Society Ltd

Attorney-General (NSW) v Burns ........ccccccevneeneee.

BUrns vV COTDELL ....c.ceveveieieieieieieieeies st 304
BUrns v GAYNOT ....c.ouoiiiiiiiiirirsr et 304
Burns; Attorney-General (NSW) Voo 304
Burns; New South Wales V. ......cooooiiiiiieeeeeeeeee 304
Collins Vv The QUEEN ......cooveeieeeeeeeeeeeeeeeeeeeee e 178
Corbett; BUINS Voot 304
Customs, Comptroller-General of v Zappia .........cccoeceevneceneceenne 416
DL vV The QUEEN ....cooviiiieeeeeecteeeeeeee ettt 215
Gaynor; BUINS V. .o 304

Glencore International AG v Federal Commissioner of Taxation . 646

Home Affairs, Minister for; Plaintifft M47/2018 V. .ooovveveeeeeeeeee, 285
Hughes; Mighty River International Ltd v ..o, 480
Lane v The QUEEN .......ccccovvivieieiiiiiceeceiceeeeis et 196
Lifeplan Australia Friendly Society Ltd; Ancient Order of Foresters in
Victoria Friendly Society Ltd v ..o, 1
Mariconte; NODATaNi V  .....ccocoooieviiiiiiiiieieieeeeeeeeee et
Mighty River International Ltd v Hughes ..o
Mighty River International Ltd v Mineral Resources Ltd
Miles; SAS Trustee COrporation V ........ccccceeeeeeveverenrinereriseeeeennenns
Mineral Resources Ltd; Mighty River International Ltd v ............. 480
New South Wales v BUINS ..o 304
Nobarani v MariConte ..........ccccreuieriineerneeerneiereeneesneemseienesssenneaes 236



vi TABLE OF CASES REPORTED

Northern Territory v Sangare .........cccoocoeerrieeneceenneeeneeeeeneeens 164
OKS v Western Australia ...........cccccooveveuiieieieveieeeeceeeeeeeeeeeeeeas 268
Pipikos vV Trayans ... 522
Placer Dome Inc; Commissioner of State Revenue (WA) v .......... 585
Plaintiff M47/2018 v Minister for Home Affairs .............cccc........ 285
R; COINS Vet
R DL Voot ettt
R LANE Voot eteete e et re e

Rodi v Western Australia

Sangare; Northern Territory v ...........

SAS Trustee Corporation v Miles

State Revenue (WA), Commissioner of v Placer Dome Inc .......... 585
Taxation, Federal Commissioner of v Tomaras .......c.cccoeeveveeevvenne 434
Taxation, Federal Commissioner of; Glencore International AG v ...

Tomaras; Federal Commissioner of Taxation v

Trayans; PIpiKOS V..o
TYNE; UBS AG Voot e
UBS AG V TYNE o 77
Western Australia; OKS Vo oot 268

Western Australia; Rodi v ...

Zappia; Comptroller-General of Customs vV .......coccccevvcevncnccnncens 416



TABLE OF CASES JUDICIALLY CONSIDERED
IN CASES REPORTED IN THIS VOLUME

Al-Kateb v Godwin (2004) 219 CLR 562
Considered. Plaintiff M47/2018 v Minister for Home Affairs .............. 285

Aon Risk Services Australia Ltd v Australian National University (2009)
239 CLR 175
Referred to. UBS AG V TYNE .c.eooiiviiiiiieeeeeeceeeeeeee e 77
Australian Federal Police, Commissioner of v Propend Finance Pty Ltd
(1997) 188 CLR 501
Considered. Glencore International AG v Federal Commissioner of Tax ...

646

Baiada Poultry Pty Ltd v The Queen (2012) 246 CLR 92

Considered. Lane v The QUEEN ......ccceeeviiiiiiieiiiiicieccieeeeeeee e 196
Batistatos v Roads and Traffic Authority (NSW) (2006) 226 CLR 256

Referred to. UBS AG V TYNE ..cooiimiiiiiiieieieesteeieeeieeeeeeeeeeeeaea 77
Betts v The Queen (2016) 258 CLR 420

Considered. DL v The QUEEN ......c.cccueeuieiiieiieieeiecieeiee e 215
Board of Examiners v XY (2006) 25 VAR 193

Considered. Northern Territory v Sangare ..........c.cccceeeeeeeerereeenenennene. 164
Burns v Corbett (2017) 96 NSWLR 247

Affirmed. Burns v COrbett ........ccooovieiieiieiiiiieieeieeeeeeeeeeee e 304

Carter v Northmore Hale Davy & Leake (1995) 183 CLR 121

Considered. Glencore International AG v Federal Commissioner of Tax ...
646

Chan v Zacharia (1984) 154 CLR 178
Applied. Ancient Order of Foresters in Victoria Friendly Society Ltd v

Lifeplan Australia Friendly Society Ltd .......ccccoceveneninennncncncnnen. 1
Collins v The Queen (2018) 265 CLR 178
Applied. DL v The QUEEN .....ccceeererueririieiieiieieieeeteieeeesiese e 215
Commonwealth, The v Queensland (1975) 134 CLR 298
Considered. Burns v COrbett ..........ccceeeveeieiniriinieieieieieiese e 304

Consul Development Pty Ltd v DPC Estates Pty Ltd (1975) 132 CLR
373

Applied. Ancient Order of Foresters in Victoria Friendly Society Ltd v
Lifeplan Australia Friendly Society Ltd ............cccoooovviiiiviiiiiiiennen 1

Customs (NSW), Collector of v Southern Shipping Co Ltd (1962) 107
CLR 279

Considered. Comptroller-General of Customs v Zappia ....................... 416

vii



viii TABLE OF CASES JUDICIALLY CONSIDERED

Daniels Corporation International Pty Ltd v Australian Competition and
Consumer Commission (2002) 213 CLR 543
Followed. Glencore International AG v Federal Commissioner of Tax ......

DL v The Queen [No 2] [2017] NSWCCA 58
Reversed. DL v The QUEEN .....ccceeveviieiiieiieieeieeieesieeie e 215

Expense Reduction Analysts Group Pty Ltd v Armstrong Strategic
Management & Marketing Pty Ltd (2013) 250 CLR 303
Considered. Glencore International AG v Federal Commissioner of Tax ...
646

Grant v Downs (1976) 135 CLR 674
Considered. Glencore International AG v Federal Commissioner of Tax ...

646

Johnson v Gore Wood & Co [2002] 2 AC 1

Considered. UBS AG V TYNE ...c.ccoviiriirieirieinieineneccieeneeeieseeeseeenene 77
K-Generation Pty Ltd v Liquor Licensing Court (2009) 237 CLR 501

Considered. Burns v COorbett ........ccoccvevueerieecienieniesieeeie e seeeve e 304
Kalbasi v Western Australia (2018) 264 CLR 62

Considered. Lane v The QUEEN .......cccceeecveiiiiiieiiieeieecieeeeeeee e 196
Lane v The Queen [2017] NSWCCA 46

Reversed. Lane v The QUEEN .......cccevviiiiiiiiiiieiiiieieceieeeeee e 196
Lehman Bros Holdings Inc v City of Swan (2010) 240 CLR 509

Considered. Mighty River International Ltd v Hughes .........c..c.cc.c..... 480

Lifeplan Australia Friendly Society Ltd v Ancient Order of Foresters in
Victoria Friendly Society Ltd (2017) 250 FCR 1
Affirmed in part, varied in part. Ancient Order of Foresters in Victoria

Friendly Society Ltd v Lifeplan Australia Friendly Society Ltd ......... 1
Lindsay v The Queen (2015) 255 CLR 272
Considered. Collins v The QUEEN ........ccceeeivieeiiiieciieeieeeieeeee e 178

Lord Ashburton v Pape [1913] 2 Ch 469
Considered. Glencore International AG v Federal Commissioner of Tax ...

646
Maddison v Alderson (1883) 8 App Cas 467
Applied. Pipikos v Trayans ......c.cccccecevevienienenenenenieneneneneneeeeeens 522
McBride v Sandland (1918) 25 CLR 69
Considered. Pipikos vV Trayans .......ccccccecevevienenenencnienieneneneneneeeens 522

Mighty River International Ltd v Hughes (2017) 52 WAR 1
Affirmed. Mighty River International Ltd v Hughes ................cco........ 480



TABLE OF CASES JUDICIALLY CONSIDERED ix

Miles v SAS Trustee Corporation [2017] NSWCA 86
Reversed. SAS Trustee Corporation MIles .........cccceceecveieienienenienicnenne 137

Nobarani v Mariconte [No 2] [2017] NSWCA 124
Reversed. Nobarani v MariCONte ............ccceeeeveeeirieennieeneeeeeeeeereeeeveeeneenn 236

OKS v Western Australia (2018) 52 WAR 482

Reversed. OKS v Western Australia .........cccceeeervieciercieseeneeseeseeeienenn 268
Oshlack v Richmond River Council (1998) 193 CLR 72
Considered. Northern Territory v Sangare ..........ccceceeevevvevvevienenencnenne 164

Pipikos v Trayans (2016) 126 SASR 436
Affirmed. Pipikos v Trayans ........ccccccoveeveeinineninienieieieeeienenenennenne 522
Placer Dome Inc v Commissioner of State Revenue (2017) 106 ATR 511
Reversed. Commissioner of State Revenue (WA) v Placer Dome Inc . 585

R v Collins [2018] 1 Qd R 364
Reversed. Collins v The QUeen .........cccooceevieverieniiinieneineeeeieeeeeen 178

R v Kirby; Ex parte Boilermakers Society of Australia (Boilermakers’
Case) (1956) 94 CLR 254

Considered. Burns v COrbett ..........cceeceeriierrieiieeiieiesieseere e eve e 304
Regent v Milletr (1976) 133 CLR 679

Considered. Pipikos v Trayans .....c...ccccoeevevnieneienenncreneneeneennenes 522
Rodi v Western Australia (2017) 51 WAR 96

Reversed. Rodi v Western Australia ........ccccoeeeeeevienienenniennienieneenens 254

Sangare v Northern Territory [2018] NTCA 10

Reversed. Northern Territory v Sangare ...........ccccccecevevenenenenenenenne 164
Stead v State Government Insurance Commission (1986) 161 CLR 141
Considered. Nobarani v MariCONLe ..........cceeceeeeeeieieiieieieienienienienienne 236

Tan Te Lam v Superintendent of Tai A Chau Detention Centre [1997] AC
97

Distinguished. Plaintiff M47/2018 v Minister for Home Affairs .......... 285
Taxation, Federal Commissioner of v Murry (1998) 193 CLR 605
Considered. Commissioner of State Revenue (WA) v Placer Dome Inc .....

Tomaras v Tomaras (2017) 106 ATR 878
Varied. Federal Commissioner of Taxation v Tomaras ...........cc.c........ 434

Tyne v UBS AG [No 2] (2017) 250 FCR 341
Reversed. UBS AG V TYNE .......ccooviiiiiiiceiceeceeceeeeeeeeeeeeeeeeeea 77



X TABLE OF CASES JUDICIALLY CONSIDERED

Tomlinson v Ramsey Food Processing Pty Ltd (2015) 256 CLR 507
Applied. UBS AG V TYNE ..cooviriiririiiiiicicictcectctcceeseeeseeseeie e 77

Warman International Ltd v Dwyer (1995) 182 CLR 544
Applied. Ancient Order of Foresters in Victoria Friendly Society Ltd v

Lifeplan Australia Friendly Society Ltd .......ccccccoeveviininenenenenenenene 1
Weiss v The Queen (2005) 224 CLR 300
Considered. Lane v The QUEEN .......ccceeeeviieieiieiiiiecieeee e 196
Wilde v The Queen (1988) 164 CLR 365
Considered. Lane v The QUEEN .......ccceeeviiiirieeiiiiecieeeie e 196

Zappia v Comptroller-General of Customs (2017) 254 FCR 363
Reversed. Comptroller-General of Customs vV Zappia .......c.cccceceeeeueee 416



STATUTES, RULES, ETC
JUDICIALLY CONSIDERED

COMMONWEALTH CONSTITUTION

Ch IIL: BUrns vV COIDELt ......ccouviieuiieeiieeieeeeiee ettt et 304
S 109: BUrns v COrbett .......ccoviieiuiieiieeiieceee ettt 304
COMMONWEALTH

Corporations Act 2001

Pt 5.3A: Mighty River International Ltd v Hughes ........cccccceccvenenis 480
s 438A: Mighty River International Ltd v Hughes ..........ccccccceveenennne. 480
s 439A: Mighty River International Ltd v Hughes ..........cccccceeenennne. 480
s 444A: Mighty River International Ltd v Hughes .......c.ccccoecveninnins 480
s 445G: Mighty River International Ltd v Hughes ........c.ccccoccenceninnn. 480

Customs Act 1901

s 30: Comptroller-General of Customs vV Zappia ......c..cceccevevereerernnenne
s 35A(1): Comptroller-General of Customs v Zappia ....
s 36: Comptroller-General of Customs v Zappia .......cc.ccccevuereervenuennennes

s 37: Comptroller-General of Customs v Zappia .......cc.ccocevuevuervenuennenne.

Family Law Act 1975
s 79: Federal Commissioner of Taxation v Tomaras ..............cccceeveenne.

s 90AE: Federal Commissioner of Taxation v Tomaras
Federal Court of Australia Act 1976

S 37M: UBS AG V TYNE ..ottt 77
High Court Rules 2004

r 27.08: Plaintiff M47/2018 v Minister for Home Affairs .................... 285
Judiciary Act 1903

S 39(2): BUINS V COTDELL ...eeeniiieiiieeiieeiieeieeeieeeiee ettt sve e 304
Migration Act 1958

s 189: Plaintiff M47/2018 v Minister for Home Affairs ..........ccccecueeee 285
s 196: Plaintiff M47/2018 v Minister for Home Affairs .........c.ccccoe... 285
s 198: Plaintiff M47/2018 v Minister for Home Affairs ...........cc.c....... 285

Northern Territory Supreme Court Act 1961
s 18: Northern Territory v Sangare ........c..cocceceeveeeeeeneeneenienienncnnennennennes 164

NEW SOUTH WALES
Anti-Discrimination Act 1977

S 49ZT: BUrns v COIDEtt .......oecverieriieieeiieieeieseereeeee et 304
S 114: BUrns vV COIDEtL ..c..eovveviiiiiiiieiieieeieetescercee et 304
Civil and Administrative Tribunal Act 2013

S 28(2): BUurns v COorbett ............ccoceieuiieiieieieeieieeereeeeeeee e 304



xii

STATUTES, RULES, ETC JUDICIALLY CONSIDERED
S 29(1): BUrns v COrbett .......cc.eeevieeiieeiieeciieeeee ettt 304
S 32: BUINS V COIDELL ..eeeiiiieeiieiieieeteeteee sttt 304
Criminal Appeal Act 1912
S 6(1): Lane v The QUECN .....cceerveeiieierieeierieeieeie e 196
S 6(3): DL vV The QUEEN .....cceevuieiieiieiieieeiiesieeeeie et 215
Police Regulation (Superannuation) Act 1906
s 7: SAS Trustee Corporation vV MIiles .......cc.cccevevenenencncnenicnenennnes 137
s 8: SAS Trustee Corporation vV Miles .......ccccceeeevineninenicnicnicneneennes 137
s 10: SAS Trustee Corporation Vv Miles .........ccoeceeveriiinienienenniennieniene 137
s 10B: SAS Trustee Corporation v Miles .......cccccevervievienienennennieninenne 137
Supreme Court Act 1970
s 75A: Nobarani Vv MariCONte ..........ccecerverierieeneenienieneeneenieeieeeeseenne 236
s 101: Nobarani v MariCONte ........cccceeverieriereeneenienienieneenieeieeie e 236
Uniform Civil Procedure Rules 2005
[ 12.3: UBS AG V TYNE weooiiiiiiieciecteeeeeeeeetestetee ettt 77
r 51.53: Nobarani v MariCONte ..........ceceevverierienienennienienieneenieesieeeenn 236

NORTHERN TERRITORY
Supreme Court Act 1979

s 14(1): Northern Territory v Sangare ...........cccceeceevereneneneneneneeeenes 164
8 55(1): Northern Territory v Sangare ...........ccceeveeereneneneneneneeeene 164
s 71: Northern Territory v Sangare .........ccccceeeeevveneneneneneneneneeeenes 164
Supreme Court Rules 1987

r 63.03: Northern Territory v Sangare ..........ccccecevveverenenenenieneneneene 164

QUEENSLAND
Criminal Code
s 668E(1A): Collins v The QUEEN .......cceevueieiiieiiieeieeeiee e 178
SOUTH AUSTRALIA
Law of Property Act 1936
8 26: PIpikos vV Trayans .......c.cccecevievieiiiienienienienienieneneseeeeeee s 522
WESTERN AUSTRALIA
Criminal Appeals Act 2004
s 30(4): OKS v Western AuStralia ..........cccoceeeveeeieeeieeeeirieeeieeeie e 268

Misuse of Drugs Act 1981
s 6(1)(a): Rodi v Western Australia .... .
s 11(a): Rodi v Western Australia ............cocoeevviiiiiiiiiiieiieccieceee e




STATUTES, RULES, ETC JUDICIALLY CONSIDERED xiii

Stamp Act 1921
Div 3b: Commissioner of State Revenue (WA) v Placer Dome Inc .... 585
Pt IIIBA: Commissioner of State Revenue (WA) v Placer Dome Inc . 585

Corrigendum

265 CLR 198, 2nd paragraph, lines 1 and 2: Delete
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